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APPENDIX C – PROFESSIONAL SERVICES CONTRACT  
 
 
 
The Alliance for Toll Interoperability, hereafter referred to as ATI, and Secure Interagency Flow, Inc. , 
hereafter referred to as Contractor, agree to enter into a contract to perform duties detailed in Section 3, 
Scope of Services Description. 

 
Section 1: General 

 

 
Project Name: 

 
Project Description: 

 
 
 
 
 
 
 
Section 2: Project Contact Information 

 

 
Contractor’s Company Name: 
Project Manager: 
Address: 
City:  State: Zip: 
Phone: Facsimile: Email: 
Company Web: 

 
 
 
Section 3: Scope of Services Description 

 

 
Project Start Date: Estimated Project Completion Date: 
Description of Services / Tasks: 

 
 
 
 
 
 
 

http://www.tollinterop.org/
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PROFESSIONAL SERVICES CONTRACT 
TERMS AND CONDITIONS 

 
 
 

1 .  Precedence    
  

The documents listed below in this Section 1 (together with the Agreement, the “Contract Documents”) are 
incorporated in the Agreement by this reference.  In case of conflict the Contract Documents shall be interpreted and 
enforced in the following descending order of precedence: 

a. Any change order approved and signed by both ATI and SIF, and as between change orders the most recent 
shall govern; 

b. This Agreement; 
c. The Hub transaction price sheet dated July 15, 2013(Exhibit A); 
d. The attached project timeline dated July 15, 2013 (Exhibit B); 
e. The technical proposal submitted to ATI by SIF on Dec 14, 2012 (Exhibit C); 
f. The Request for Proposals Part II dated October 10, 2012 (the “RFP”)(Exhibit D), except that Appendix C of 

the RFP (entitled “Professional Services Contract”) shall be disregarded. 
 
2. Compensation; Connection, Maintenance and Operation, and Transaction Fees  

 
a. For purposes of this Agreement the term “Member” shall mean an entity that is connected to the Hub (as 

the latter term is defined in the RFP).  Invoices shall be presented monthly for services rendered during the 
previous month. Compensation terms are Net 30 days after receipt of correct monthly invoice or 
acceptance of the Deliverables, whichever is later; unless a period of more than 30 days is reasonably 
required by ATI due to a Member’s failure to make timely payment to ATI. ATI is responsible for all 
payments under the Contract. A “correct” invoice is one that contains an accurate description of the 
amounts due and has no errors. Invoices will be signed by an appropriate ATI representative prior to 
payment. A form of invoice will be agreed between the parties for the purposes of this article 2. All charges 
shall be for services rendered during the invoice period.  

b. A one-time connection fee of twenty thousand dollars ($20,000) per Member will be incurred with respect 
to each Member enrolled in the Hub Program.  Such fees will become payable (i) on the Effective Date with 
respect to Members connected to the Hub prior to the Effective Date and (ii) upon connection with respect 
to Members connected to the Hub on or after the Effective Date; provided, that ATI shall not be liable for 
such fee in respect of any Member that terminates its Hub membership prior to the Effective Date unless 
the connection of such Member to the Hub has required the Contractor to develop and implement 
protocols specific to such Member.  During the initial term of the Contract or any renewal term, ATI shall 
pay a monthly maintenance and operation fee in respect of each Member that has been connected to the 
Hub and is receiving matched transaction data.  The initial monthly maintenance and operation fee shall be 
one thousand one hundred sixty-six dollars and sixty-six cents ($1,666.66) until the total sum of three 
hundred thousand dollars ($300,000) shall have been paid, whereupon ATI shall have no further obligation 
to pay operation and maintenance fees until the beginning of the subsequent year. 

c. The Contractor’s fees for matching and reconciling toll transactions shall be in accordance with Exhibit A.  
The Parties shall from time to time, but not less often than once per year, review the per-transaction prices 
set forth in Exhibit A in the light of then-current market conditions. 

 
3. Time of Performance and Term of Contract  

 
a. Except as set forth in Exhibit B, the Contractor shall have no operational obligations prior to twelve (12) 

months after the execution hereof (the “Execution Date”) or the date on which ATI notifies the Contractor in 
writing that at least [fifteen (15) member Agencies have enrolled in the Hub Program, whichever event occurs 
first  (the “Effective Date”).    
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b. The in it ia l  term of this Agreement shall commence upon execution of the Contract by the Parties and 
shall conclude on the [fifth (5th)] anniversary of the Effective Date subject to the earlier termination 
of this Agreement pursuant to Article 13 or further extension pursuant hereto.  

c. The Agreement shall be automatically extended for successive two-year renewal terms unless either Party 
shall give notice of termination of the Agreement not less than ninety (90) days before the end of the 
then-current term.  During each renewal term the Contractor’s compensation shall increase annually by 
reference to the U.S. Bureau of Labor Standards National Consumer Price Index for all items determined 
on an annual basis as of the first day of the renewal term.  If at any time during the contract term the 
Contractor cannot provide the requested Services within the time required by ATI and its 
membership or for any other reason, ATI reserves the unilateral right to procure the Services from any 
other source it deems capable of providing those Services. 

d. During the period subsequent to the Execution Date and before the Effective Date the Contractor shall 
take all commercially reasonable steps to ensure that HUB operations shall commence promptly after the 
Effective Date; provided, that the Contractor shall provide a fully-functional Hub no later than one-
hundred eighty (180) calendar days after the Effective Date.  “Commercially reasonable steps” shall not 
be deemed to include any performance obligation concerning marketing of the HUB or enrollment of 
Members. 

e. If the enrollment of at least fifteen (15) Members is not achieved within [twelve (12) months after the 
Execution Date, each party shall have the right, but not the obligation, to terminate this Agreement upon 
90 days written notice of its intent to do so.  If at any time after the Effective Date the number of enrolled 
Members drops below fifteen (15), either Party shall have the right, but not the obligation, to terminate 
the Agreement upon ninety (90) days’ written notice of its intent to do so. 

f. The Contractor shall be allowed a reasonable time, not to exceed ninety (90) days, in which to integrate 
each newly enrolled Member into the HUB.  ATI shall notify the Contractor of the termination of a 
Member’s subscription to the HUB as soon as it is reasonably practicable to do so, but not later than ten 
(10) business days after ATI gives or receives notice of such termination. 

 
4. Personnel, Equipment and Material, Generally 

 
Contractor shall provide personnel and equipment as follows: 

a. ADEQUATE PERSONNEL, ETC. 
The Contractor shall furnish and maintain, at its own expense, adequate and sufficient personnel 
(drawn  from its own employees or from approved subcontractors) and equipment, in the reasonable 
opinion of ATI, to perform the Services with due and reasonable diligence customary of a firm 
enjoying a favorable national reputation, and in all events without delays attributable to the Contractor 
which have a reasonable likelihood of adversely affecting the progress of others involved with one or 
more of the Projects. All persons whether employees of the Contractor or of an approved subcontractor 
providing the Services shall be fully licensed to the extent required by their professional discipline 
associations’ codes or otherwise by law. 

b. KEY PERSONNEL 
The Contractor acknowledges and agrees that the individual(s) identified in its response to the Part II -- 
Interoperability HUB Request for Proposals are key and integral to the satisfactory performance of the 
Contractor under this Agreement. Throughout the term of this agreement, the Contractor agrees 
that the identified individual(s) will remain in charge of the performance of the Services and shall 
devote substantial and sufficient time and attention thereto. The death or disability of any such 
individual, his/her disassociation from the Contractor or the approved subcontractor, or his/her failure 
or inability to devote sufficient time and attention to the Services shall require the Contractor prompt y 
to replace said individual with a person suitably qualified  and otherwise acceptable to ATI. 

c. REMOVAL OF PERSONNEL 
All persons providing the Services, whether employees of the Contractor or of an approved 
subcontractor, shall have such knowledge and experience as will enable them, in the Contractor’s 
reasonable belief, to perform the duties assigned to them. Any  such person  who, in the reasonable 
opinion of ATI, is incompetent or by his/her conduct becomes detrimental to the provision of the 
Services shall, upon request of ATI, immediately be removed from the Services. The Consultant shall 
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furnish ATI with a fully qualified candidate for the removed person within ten (10) days thereafter, 
provided, however, said candidate shall not begin work under this Agreement unless and until 
approved by ATI. 

d. CONTRCTOR FURNISHES EQUIPMENT, ETC. 
Except as otherwise specified or agreed to by ATI, the Contractor shall furnish all equipment, 
transportation, supplies, and materials required for its Services under this Agreement. This shall be 
consistent with the description of the Services, as well as described in the RFP and the Contractor’s 
response to the Part II -- Interoperability HUB Request for Proposals. 

 
5. Subletting  

 
The Contractor shall not sublet, assign, or transfer any part of the work or obligations included in this Agreement 
without the prior written approval of ATI, which approval shall not be unreasonably withheld; except that the 
Contractor shall have the absolute right to sublet, assign or transfer any of the work hereunder to its equity 
member companies sanef its America, inc. and Egis Projects, Inc., provided the assigning party shall guarantee the 
performance of and cause the assignee(s) to assume in writing all obligations of the assignor under this agreement . 
The rights and obligations of this Agreement shall bind and benefit any successors or assigns of the parties. Responsibility 
for sublet, assigned or transferred work shall remain with the Contractor. 

 
6. Deliverables and Ownership of Reports 

 
Deliverables, as used herein, shall comprise all project materials, including goods, software licenses, data, and 
documentation created and used during and for the performance or provision of services hereunder. Deliverables 
are the property of ATI. Proprietary Contractor materials licensed to ATI shall be identified to ATI by Contractor prior 
to use or provision of services hereunder and shall remain the property of the Contractor.  Embedded software or 
firmware shall not be a severable Deliverable. Deliverables include "Work Product" and means any expression of 
Licensor’s findings, analyses, conclusions, opinions, recommendations, ideas, techniques, know-how, designs, 
programs, enhancements, and other technical information; but not source and object code or software. 
 
Ownership of reports and related materials prepared by Contractor (or any subcontractor) at the direction of ATI 
shall be as follows: 

a. GENERALLY 
All of the documents, reports, plans, computer records, software maintenance records, discs and tapes, 
proposals, sketches, diagrams, charts, calculations, correspondence, memoranda, opinions, testing 
reports, photographs, drawings, analyses and other data and materials, and any part thereof, created, 
compiled or to be compiled by or on behalf of the Contractor solely under this Agreement ("work 
product"), including all information prepared for or posted on ATI or its members  website(s) and 
together with all materials and data furnished to it by ATI or its membership, shall at all times be and 
remain the property of the providing party and, for a period of two (2) years from completion of the 
Services or such period as is required by the laws of the providing party, whichever is longer, if at any 
time demand be made by ATI or a member agency for any of the above materials,  records, and 
documents,  whether after termination of  this Agreement  or otherwise, such shall be turned over to the 
requesting party without delay. ATI hereby grants the Contractor a revocable license to retain and 
utilize the foregoing materials to be used solely to complete the services of the HUB Operator, said license 
to terminate and expire upon the earlier to occur of the following: 

i. The completion of Services described in this Agreement or 
ii. The termination of this Agreement, at which time the Contractor shall deliver to ATI or its 

member agencies all such materials and documents. If the Contractor or a subcontractor 
desires later to use any of the data generated or obtained by it in connection with the 
Projects or any other portion of the work product resulting from the Services, it shall secure 
the prior written approval of ATI or its member agencies, whichever is understood as the rightful 
owner. Notwithstanding anything contained herein to the contrary, the Contractor shall have 
the right to retain a copy of the above materials, records, and documents for its archives. 
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b. SEPARATE ASSIGNMENT 
If for any reason the agreement of ATI, its member agencies and the Contractor se t forth in this 
Agreement regarding the ownership of work product and  other materials is determined to be 
unenforceable, either in whole or in part, the Contractor hereby  assigns  and  agrees  to  assign  to  ATI, 
or its member agencies, all  right, title, and  interest that Contractor may have or  at any  time acquire 
in said work product and other materials which are  prepared solely for this Agreement, without 
royalty, fee or other consideration of any sort, and without regard to whether this Agreement has 
terminated or remains in force. ATI hereby acknowledges, however, that all documents and other work 
product provided by the Contractor to ATI and resulting from the Services performed under this 
Agreement are intended by the Contractor solely for the use for which they were originally prepared. 
Notwithstanding anything contained herein to the contrary, the Contractor shall have no liability for the 
use by ATI of any work product generated by the Contractor under this Agreement on any project other 
than for the specific purpose and Project for which the work product was prepared. 

c. DEVELOPMENT OF CONTRACTOR WORK  PRODUCT 
ATI acknowledges that the Contractor's work product will be developed using data that is available at the 
time of the execution of a given work order, and will not constitute any guarantee or other assurance 
of future events. The Contractor will prepare work product using practices that are standard procedures in 
the industry. 

 
7. Software Escrow  
 

 Within twelve (12) months after the Effective Date, the Parties shall enter into an escrow contract with an escrow 
agent in such form as shall be agreed between the parties and the escrow agent to arrange for the deposit and 
periodic supplementation of any software source code that shall have been delivered hereunder that is proprietary 
to the Contractor.  Such escrow agreement shall permit ATI, at its own expense, to verify that such source code 
compiles into object code meeting the requirements of the Agreement.  The Contractor shall be responsible for 
payment of any initial deposit fee and annual fees of the escrow.  ATI shall be entitled to release of the source code 
(a) if the Contractor shall fail to maintain the software in compliance with the requirements of this Contract for a 
period longer than one hundred eighty (180) days, or (b) the Contractor shall become insolvent, or shall file a 
petition in bankruptcy or make a general assignment of its assets for the benefit of its creditors. 

 

8. Planning and Performance Reviews; Inspections 
 

As directed by ATI, key personnel shall meet with ATI’s President and/or his designee(s) upon request (a) to assess 
the Contractor’s performance of the Services; and (b) to plan staffing levels to be provided by the Contractor to ATI 
for the upcoming calendar quarter. The contractor shall permit inspections of its Services and work by ATI or 
others, when reasonably requested by ATI during normal business hours and on not less than 24 hours’ notice. 
Nothing contained in this Agreement shall prevent ATI from scheduling such other planning and performance 
reviews with the Contractor or inspections as ATI reasonably determines necessary. 
 
Upon completion of the Interoperability HUB system, the HUB Operator(s) shall have a certified third party, selected 
by ATI, conduct an SSA E16 financial audit of the Interoperability HUB. The HUB Operator(s) shall correct all 
anomalies, exceptions, and discrepancies identified by this audit. The audit shall be paid for by ATI; however the HUB 
Operator(s) shall provide all necessary support and assistance for the audit. Future audits may be required and 
requested by ATI as deemed reasonably necessary. 

 
9. Contract Changes and Extensions; Change in Law 

 
 

a. If during the contract period(s) there are changes in conditions related to this contract, ATI will attempt to 
accommodate such changes within the original scope, terms and conditions of the contract(s) to the extent 
possible. ATI, however, reserves the right to engage in a new competitive procurement for any work 
outside of the original scope to select a contractor to perform additional work, as deemed in the best 



Alliance for Toll Interoperability, Professional Services Contract 
Terms and Conditions 

 
 
 

 
     Page 7 of 14  
 

interests of ATI. 
b. Change orders, Extra Work Orders, Task Orders, and Time Extensions are allowable upon approval by ATI.  All 

modifications of this Agreement shall be by written Change Orders signed by ATI and the Contractor.  
Change Orders may be proposed by the Contractor or by ATI.  Change Orders may include design or 
implementation improvements intended to increase efficiency or reduce cost, or to add new features not 
requested in the RFP or included in the Hub design or that the party proposing the Change Order deems 
necessary in order to comply with applicable law, ameliorate the prejudicial effects of a Change in Law (as 
defined below), protect the safety or privacy customers or employees of a party or a Member, or avoid a 
material disruption of the Hub operations. The Contractor shall prepare and Submit Change Orders 
promptly in response to ATI’s request, and the Contractor may propose Change Orders from time to time on 
its own initiative.  All Change Order requests will be submitted in writing and include a detailed description 
of the proposed work along with a cost proposal. “Change in Law” means the enactment, amendment, 
modification or repeal from time to time after the Effective Date of any consents, licenses, authorizations, 
permissions, approvals, permits, norms, standards (including technical), applicable (including transnational) 
laws, regulations, rules, by-laws, proclamations, directions, notices, forms, court decisions or orders having 
the force of law in the United States or any part of it which: (a) has a material adverse effect on this 
Agreement or on either party's ability to perform its obligations under this Agreement,  (b) is binding upon 
either of the parties, and (c) was not caused by an act or omission of the party asserting the Change in Law.   

 
10. Insurance, Liability and Indemnification 

 
a. INSURANCE 

During the term of the Contract, the Contractor at its sole cost and expense shall provide commercial 
insurance of such type and with such terms and limits as may be reasonably associated with the Contract. 
Insurance requirements may be waived by the Board of ATI. 
 
Upon execution of this Agreement, the Contractor shall promptly furnish certificates of insurance to ATI 
indicating compliance with the below requirements. Certificates shall indicate the name of the insured, the 
name of the insurance company, the name of the agency/agent, the policy number, the term of coverage, 
and the limits of coverage. 
 
The insurance carrier shall include in each of the insurance policies required in this section the following 
statement: “This policy will not be canceled or non-renewed during the period of coverage without at least 
thirty (30) days prior written notice addressed to the Alliance for Toll Interoperability, P.O. Box 14468, 
Durham, NC, 27709. 

b. COVERAGE AND LIMITS 
i. Worker’s  Compensation  -  The  Contractor  shall  provide  and  maintain  Worker’s  

Compensation Insurance, as well as employer’s liability coverage with minimum limits of 
$100,000.00, covering all of Contractor’s employees who are engaged in any work under the 
Contract.  If any work is sublet, the Contractor shall require the subcontractor to provide the 
same coverage for any of his employees engaged in any work under the Contract ; and 

ii. Commercial   General   Liability   Policy   -   Combined   Single   Limits:   $1,000,000.00   per   
person, $2,000,000.00 per occurrence: The Commercial General Liability Policy shall include 
contractual liability coverage and must be on an “occurrence” basis. A Comprehensive 
General Liability Policy may be substituted for the Commercial General Liability Policy if the 
Comprehensive General Liability Policy has been endorsed to insure contractual liability, broad 
form property damage, and personal injury liability. 

iii. Business Automobile Liability Policy – to include liability coverage covering all owned, hired and 
non- owned vehicles used in connection with the Contract. Combined Single Limits: 
$2,000,000.00 per accident. 

iv. Valuable Papers and Records Insurance ‐ In an amount sufficient to cover the full restoration of 
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any records, information, logs, reports, diaries, or other similar data or materials of Contractor 
relating to the Services provided under this Agreement in the event of their loss or destruction, 
until such time as the work has been delivered to ATI or otherwise completed. 

c. INDEMNIFICATION 
The Contractor shall hold and save ATI, its officers, directors, agents, members, employees, and consultants 
harmless from liability of any kind, including all claims and losses, with the exception of consequential, 
incidental,  indirect,  punitive, exemplary or special damages, accruing or resulting to any other person, 
firm or corporation furnishing or supplying work, services, materials or supplies in connection with the 
Contractor’s negligent performance or failure to perform under this Contract. The Contractor shall have 
limited indemnity right as follows: provided that (a) the liability is due to ATI’s gross negligence, willful 
misconduct, or bad faith or (b) the liability is due to ATI’s ordinary negligence, intentional tort or breach of 
contract and ATI has corresponding indemnity rights against Members, ATI shall hold and save the 
Contractor, its officers, directors, agents, members, employees, and consultants harmless from and shall 
indemnify them against liability of any kind, including all claims and losses, with the exception of 
consequential, incidental, indirect, punitive, exemplary or special damages, accruing or resulting to any 
other person, firm, corporation or agency.  

The foregoing indemnification and defense shall be conditioned upon the following: 
i. Each party shall give the other party written notice within thirty (30) days after it has actual 

knowledge of any such claim(s) or action(s) filed; and 
ii. The indemnitor shall have the sole control of the defense of any such claim(s) or action(s) filed 

and of all negotiations relating to settlement or compromise thereof, provided, however, that 
ATI shall have the option to participate at its own expense in the defense of such claim(s) or 
action(s) filed. 

iii. In the event  the indemnitee, its officers, directors, agents, members, employees, and 
consultants is/are found to be partially  at  fault,  the indemnitor shall, nevertheless, indemnify  
the indemnitee from and against the percentage of fault attributable to the indemnitor, its 
officers, directors, employees, agents, subcontractors, and consultants or to their conduct. 

iv. Notwithstanding the foregoing, the Contractor shall not be responsible for: 
1. The failure of any consultant, subconsultant, vendor, or other project participant, not 

under contract to the contractor, to fulfill contractual responsibilities to ATI or to comply 
with Federal, State or Local laws, regulations and codes; 

2. Procuring permits, certificates and licenses required for providing any of the services 
unless such procurement responsibilities are specifically assigned to the contractor in 
accordance with this agreement.  

 
11. Confidentiality 

 
The Contractor shall agree to adhere to ATI’s Confidentiality Policy, as adopted by its Board of Directors and existing 
at the time of execution of this Contract. The Contractor shall also adhere to confidentiality regulations of ATI 
membership which shall be provided to the Contractor within ten (10) business days of ATI and an agency signing a 
contractual agreement for the use of services of the HUB. 
 
Additionally, the Contractor shall:  

a. Agree to use commercially reasonable best efforts to safeguard and protect any data, documents, files, and 
other materials received from ATI or any of its members during performance of any contractual obligation 
from loss, destruction or erasure. 

b. Warrant that all its employees and any approved third party Contractors or subcontractors are subject to 
a non-disclosure and confidentiality as reasonably established by ATI at or before the time of execution of 
this Contract. ATI, in its sole discretion, may provide a commercially reasonable non-disclosure and 
confidentiality agreement satisfactory to its members for Contractor’s execution.  

c. Agree and specifically warrant, that it, its officers, directors, principals and employees, ad any 
subcontractors, shall hold all information received during performance of this Contract in the strictest 
commercially reasonable confidence and shall not disclose the same to any third party without the express 
written approval of ATI.  
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12. Reporting of Subpoenas, Notices, etc. 

 
The Contractor shall immediately send ATI a copy of any summons, subpoena, notice, or other documents served 
upon the Contractor, its agents, employees, subcontractors, or representatives, or received by it or them, in 
connection with any matter related to the Services under this Agreement. 

 
13. Dispute Resolution 

 
a. If a dispute arises out of or relates to this contract, or the breach thereof, the parties will attempt to settle 

the matter through amicable discussion. If no agreement can be reached, the parties agree to use the 
mediation process approved and adopted by ATI in the RFP, Appendix D, Part II, before resorting to 
arbitration. The cost of a third party mediator will be shared equally by the parties. 

b. Subject to the provisions of Article 11(a) any dispute arising out of relating to this contract shall be 
submitted to arbitration by the American Arbitration Association under its commercial rules.  Unless 
otherwise agreed in a writing signed by each party arbitration shall be before a single arbitrator.  To avoid 
cost, delay and disruption discovery shall be limited to the minimum that the arbitrator in his or her sole 
discretion deems consistent with a full and fair determination of the facts.  If and only if the arbitrator 
determines that the claim or defense of either party was frivolous (i.e. without justifiable merit), the 
prevailing party shall be entitled to an award of its reasonable costs of arbitration, including its share of the 
arbitration fees and its reasonable attorneys’ fees and disbursements.  Judgment may be entered on the 
arbitral award in any court possessing jurisdiction.   

c. ATI shall procure agreement from each Member Agency that (i) any dispute between such Member Agency 
and the Contractor arising out of or relating to the Contractor’s performance under this Contract shall be 
submitted to mediation, and if mediation is unsuccessful to arbitration, all in accordance with this Article 13, 
(ii) any such dispute shall be governed both as to both procedure and substance by the internal laws of the 
State of North Carolina without reference to the conflicts of laws provisions thereof and (iii) to the greatest 
extent practicable, in the arbitrator’s sole discretion, disputes between Member Agencies and the 
Contractor that raise similar factual or legal issues shall be joined in a single arbitration proceeding. If 
several disputes are referred to arbitration in connection with a factual nexus that would allow their joinder 
under the Federal Rules of Civil Procedure, then the parties shall use their reasonable best efforts to cause 
all parties to such disputes to consent to their joinder in a single arbitration procedure before the same 
arbitrator. 

 
14. Termination 

 
a. This contract will terminate at the end of the contract periods set forth in Article 2. 
b. Notices of termination of this Contract shall be transmitted via US Mail, Certified Return Receipt Requested, 

or personal delivery to the Contractor’s Contract Administrator. The period of notice for termination shall 
begin on the day the return receipt is signed and dated or upon personal delivery to the Contractor(s) 
Contract Administrator. 

c. GENERALLY 
ATI’s rights and options to terminate this Agreement, as provided in any provision of this Agreement, shall 
be in addition to, and not in lieu of, any and all rights, actions, options and privileges otherwise available 
under law or equity to ATI by virtue of this Agreement or otherwise. Failure of ATI to exercise any of its 
said rights, actions, options, and privileges to terminate this Agreement as provided in any provision of 
this Agreement or otherwise shall not be deemed a waiver of any of said rights, actions, options, or 
privileges or of any rights, actions, options, or privileges otherwise available under law or equity with 
respect to any continuing or subsequent breaches of ATI or of any other standard of conduct set by 
common law or statute. 
 
Upon request by the Chairman of ATI, and subject to this Article, the Contractor shall develop a transition  
plan  to  be implemented  upon  termination  of  this Agreement  with  the  Contractor  for  any reason 
or upon the release of any subcontractor so as to ensure  a smooth,  efficient,  and uninterrupted 
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transition to any  successor Contractor or subcontractor. The plan shall anticipate the steps necessary 
to transfer documents, computerized data, plans, work tasks, etc. in possession of or to be provided 
by the Contractor  or its subcontractor(s), as the case may  be, and include a schedule of events 
necessary  to complete the transition. The plan should include, but not be limited to, a list of original 
documents/data being held on behalf of ATI by the Contractor or its subcontractors; the manner and 
form in which information is being held; accessibility t o the information; the Contractor’s records 
retention policy and/or plan; and strategy to minimize disruption of Services in the event of the 
release of a subcontractor. A copy of  the plan shall be given  to the Chairman of ATI  for review and 
approval  within thirty (30) days of  receipt  of  the  Chairman’s  request  and shall  be updated as  
necessary  to  reflect any  changes  in Contractor activity. 

d. TERMINATION FOR DEFAULT 
i. Time is of the essence with respect to the performance and completion of all the Services to 

be furnished by the Contractor pursuant to Work Authorizations issued and which specify an 
agreed-upon completion or delivery date. Without limiting the foregoing, the Contractor 
shall furnish all Services in such a manner and at such times as ATI may reasonably require. 
Should the Contractor at any time not carry out its material  obligations under t h i s  
Agreement or not be providing the Services to be rendered hereunder in an expeditious 
and efficient manner, or if the Contractor shall fail in any manner to discharge any other of 
its obligations under this Agreement, ATI may, upon providing the Contractor with thirty (30) 
days prior written notice and opportunity to  cure, terminate this Agreement effective on  the 
date following  said 30-day  notice and cure  period  (the "Termination Date"). Such 
termination shall not constitute a waiver or release by ATI of any  claims  for damages, claims 
for additional costs incurred  by ATI  to complete  and/or correct the work described in this 
Agreement, or any other claims or actions arising under this Agreement or available at law or 
equity which it may have against the Contractor for its failure to perform satisfactorily any 
obligation hereunder, nor shall such termination pursuant to this Article 14(d) or Article 14(e) 
below abrogate or in any way affect the indemnification obligations of the Contractor set 
forth in Article 10(c) hereof. 

 
If ATI shall  terminate this Agreement as provided in this Article 14,  no fees of  any  type, 
other than fees due  and payable pursuant to Article 1 as of  the Termination Date for work 
performed and acceptable to ATI, shall thereafter be paid to or collected by the Consultant, 
and  ATI shall have a  right to set  off  or otherwise recover any damages  incurred  by reason 
of the Contractor's breach hereof, together with the right to set off amounts owed to the 
Contractor pursuant to the indemnity provisions. In determining the amount of any payments 
owed to the Contractor, the value of the work performed by the Contractor prior to 
termination shall be no greater than the value that would result by compensating the 
Contractor in accordance with Article 1 hereof for all Services performed and expenses 
reimbursable in accordance with this Agreement.  

ii. Time is of the essence with respect to the payment of the Contractor’s invoices issued 
pursuant to Article 1. Should ATI at any time fail to pay a correct invoice, the Contractor may, 
upon providing ATI with thirty (30) days prior written notice and opportunity to  cure, 
terminate this Agreement effective on  the date following  said 30-day  notice and cure  
period  (the "Termination Date"). Such termination shall not constitute a waiver or release by 
the Contractor  of any  claims  for damages, claims for additional costs incurred  by the 
Contractor including its reasonable development, deployment, or demobilization costs, or any 
other claims or actions arising under this Agreement or available at law or equity which it may 
have against ATI for its failure to perform satisfactorily any obligation hereunder, nor shall 
such termination pursuant to this Article 14(d) or Article below abrogate or in any way affect 
the indemnification obligations of ATI set forth in Article 10(c) hereof. 

e. OPTIONAL TERMINATION 
In addition to the process for termination described above, this Agreement may also be terminated as 
follows: 

i. GENERALLY - ATI has the right to terminate this Agreement at its sole option, at any time 
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with or without cause, by providing ninety (90) days written notice of such intention to 
terminate pursuant to this subsection 14(e) and by stating in said notice the "Optional 
Termination Date". Upon such termination, ATI shall enter into a settlement with the 
Contractor upon an equitable basis as determined by ATI, which shall fix the value of the work 
performed by the Contractor prior to the Optional Termination Date. In determining the value 
of the work performed, ATI in all events shall compensate the Contractor for any reasonable 
costs or expenses attributable to the exercise of ATI’s optional termination, including all the 
Contractor’s development, deployment, or demobilization costs, and the reasonable costs 
related to developing a transition plan and providing data as provided for in Article 14(c), 
provided, however, that no consideration will be given to anticipated profit which the 
Contractor might possibly have made on the uncompleted portion of the Services. This cost 
reimbursement provision shall only apply however to any exercise by ATI of its right to 
optionally terminate this agreement which occurs after the Effective Date of this agreement. 
In the event that either party terminates the agreement prior to its Effective date, each party 
will bear its own costs and neither party shall be entitle to any reimbursement.  

ii. NO FURTHER RIGHTS, ETC. - Termination of this Agreement and payment of an 
equitable amount in settlement as described in this Article 14 shall extinguish all rights, 
duties, obligations, and liabilities of ATI and the Contractor under this Agreement, and 
this Agreement shall be of no further force and effect, provided, however, such 
termination shall not act to release either party from liability for any previous default 
either under this Agreement or under any standard of conduct by common law or 
statute. 

iii. NO FURTHER COMPENSATION - If ATI shall terminate this Agreement as provided in this 
Article 14, no fees of any type, other than fees due and payable as of the Optional 
Termination Date, shall thereafter be paid to the Contractor, provided that neither party shall 
be deemed to   waive any right to damages incurred by reason of the other party’s breach of 
this Agreement.  The Contractor shall not be required to perform any Services, and shall not 
receive any compensation for Services performed by the Contractor, after the Optional 
Termination Date, and any such Services performed shall be at the sole risk and expense of 
the Contractor. 

 
15. Suspension or Modification of Services; Delays and Damages 

 
 

a. In addition to the foregoing rights and options to terminate this Agreement, ATI may elect to suspend any 
portion of the Services of the Contractor hereunder, but not terminate this Agreement, by providing the 
Contractor with thirty (30) days prior written notice to that effect. Thereafter, the suspended Services may 
be reinstated and resumed in full force and effect upon receipt from ATI of thirty (30) days prior written 
notice requesting same. Similarly, ATI may expand, limit, or cancel any portion of the Services previously 
assigned to the Contractor in accordance with this Agreement; provided, that the Contractor may be 
entitled to a change order. The Contractor shall not be entitled to any damages or other compensation of 
any form in the event that ATI exercises its rights  to  suspend  the  Services pursuant  to  this  Article 15, 
except that if any such suspension exceeds ninety (90) days the Contractor may be entitled to 
reimbursement of its reasonable restart costs; provided, however, that any time limits established by the 
parties in any Work Authorization or Notice to Proceed or otherwise for the completion of specific portions 
of the Services suspended pursuant to this Article 15 shall be extended to allow for said suspension or 
modifications thereof. Without limiting the foregoing, the Contractor agrees that no claims for damages or 
other compensation shall be made by the Contractor for any delays or hindrances occurring during the 
progress of any portion of the Services specified in this Agreement as a result of any suspension or 
modification of the Services or otherwise. Such delays or hindrances, if any, shall be provided for by an 
extension of time for such reasonable periods as ATI may decide. It is acknowledged, however, that 
permitting the Contractor to proceed to complete any Services or any part of them after the originally set 
date for completion, or after the date to which the time frame for completion may have been extended, 
shall in no way operate as a waiver on the part of ATI or any of its rights herein. 
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b. The total liability of the Contractor for all direct damages of any nature arising out of or in connection with 
this Contract (including any claim from any Member Agency or any indemnity), whether for breach of 
contract, tort (including negligence), or otherwise, shall not exceed 50% of the total amounts invoiced 
during the 12 months preceding the events giving rise to such liability.. During the first twelve (12) months 
of the term of the agreement, the liability cap shall be calculated by dividing the sum of the invoiced 
amounts for the months preceding the events giving rise to such liability by the number of months elapsed 
since the issuance of the first invoice and multiplying the result by twelve (12) and then by 50%.   

c. In the event ATI delays full payment of a monthly invoice issued in compliance with the requirements of 
this Agreement for longer than ninety (90) days after such invoice’s due date, the Contractor shall be 
entitled to suspend its performance under this Agreement until such invoice shall have been paid in full.  

d. In the event a Member fails to pay a monthly invoice issued to such Member by ATI, ATI may notify the 
Contractor that it will deduct from its payment of the Contractor’s corresponding invoice to ATI an amount 
equal to the amount overdue to ATI from such Member (the “Overdue Amount.”)   Upon receipt of such 
notice the Contractor shall have the right, but not the obligation, to suspend service to such Member until 
the Contractor shall have received payment from ATI of an amount equal to the Overdue Amount 
accompanied by notice from ATI that such payment corresponds to the Overdue Amount.  

 
16. Governing Laws and ATI Policy 

This Contract shall be governed by and construed according to the laws of the State which is the venue of the work. 

Additionally, the Contractor shall comply with all federal, state, and local laws, statutes, ordinances, rules, 
regulations, codes and with the orders and decrees of any courts or administrative bodies or tribunals in any 
matter affecting the performance under this Agreement, including, without limitation, debt collection laws, 
workers' compensation laws, antidiscrimination laws, environmental laws, minimum and maximum salary and 
wage statutes and regulations, health and safety codes, licensing laws and regulations, and all amendments 
and modifications to any of the foregoing, if any.   When requested, the Contractor shall furnish ATI with 
satisfactory proof of compliance with said laws, statutes, ordinances, rules, regulations, codes, orders, and 
decrees above specified. 

 
17. Limitations 

 
Notwithstanding anything herein to the contrary, all covenants and obligations of ATI under this Agreement 
shall be deemed to be valid covenants and obligations only to the extent authorized b y the laws of the State in 
which ATI is incorporated, Delaware, and no officer, director, or employee of ATI shall have any personal 
obligations or liability thereunder. 
 
The Contractor shall comply with applicable standards of professional care in the performance of the Services. 
 
The Contractor shall be entitled to rely, without requirement of further investigation, on all information supplied to 
the Contractor by ATI or the Members and shall not be liable for any errors or omissions caused by any deficiencies 
in such information. ATI and its members shall have no obligation to verify any information provided to the 
Contractor by ATI or its members or any other person or entity.  
 
Neither ATI nor the Contractor shall in any event be liable for an consequential, incidental, indirect, punitive, 
exemplary or special damages (including, without limitation, loss of profits, business or goodwill of any kind from 
any causes of action, whether arising in contract, tort or otherwise) unless caused by their willful misconduct. Each 
party to this Agreement is obligated to take commercially reasonable steps to mitigate any damages that it may 
incur. Nothing herein shall constitute a waiver of any other defenses that either party may have at law or in equity.  

 
18. Captions Not A Part Hereof 

 
 

The captions or subtitles of the several articles, subsections and divisions of this Agreement are inserted only as a 
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matter of convenience and for reference, and in no way define, limit or descript the scope of this Agreement or the 
scope or content of any of its articles, subsections, divisions or other provisions. 

 
19. Time is of the Essence 

 
With respect to any specific delivery or performance date or other deadline provided hereunder, time is of the 
essence in the performance of the provisions of this Agreement. The Contractor acknowledges the importance 
to ATI of the timely provision of the Services and will perform its obligations under this Agreement with all due 
and reasonable care. 

 
20. Severability 

 
 

If any provision of this  Agreement, or  the  application thereof  to  any person  or circumstance,  is rendered 
or declared illegal for any reason and shall  be invalid or unenforceable, the remainder of this Agreement and 
the application of such  provision  to other  persons  or circumstances  shall  not  be affected  thereby  but 
shall  be enforced to the greatest extent permitted by applicable law. 

 
21. Successors 

 
This Agreement shall be binding upon and inure to the benefit of ATI, the Contractor, and their respective 
administrators, successors, and permitted assigns. 

 
22. Interpretation 

 
No provision of this Agreement shall be construed against or interpreted to the disadvantage of any party by court, 
other governmental or judicial authority, or arbiter by reason of such party having or being deemed to have 
drafted, prepared, structured, or dictated such provision. 

 
23. Benefits Inured 

 
This Agreement is solely for the benefit of the parties hereto and their permitted successors and assigns. Nothing 
contained in this Agreement is intended to, nor shall be deemed or construed to, create or confer any rights, 
remedies, or causes of action in or to any other persons or entities, included the public in general. 

 
24. Survival 

 
The parties hereby agree that each of the provisions in the Agreement are important and material and significantly 
affect the successful conduct of the business of ATI and its Members, as well as their reputation and goodwill. Any 
breach of the terms of this Agreement is a material breach of this Agreement, from which the Contractor may be 
enjoined and for which the Contractor also shall pay to ATI all damages which arise from said breach. The 
Contractor understands and acknowledges that the Contractor’s responsibilities under Article 7 of this Agreement 
shall continue in full force and effect after the Contractor’s contractual relationship with ATI ends for any reason. 
 

25. Relationship Between the Parties 
 

Notwithstanding the anticipated collaboration between the parties hereto, or any other circumstances, the 
relationship between ATI and the Contractor shall be one of an independent Contractor. The Contractor 
acknowledges and agrees that neither it nor any of its employees or subcontractors shall be considered an 
employee of ATI for any purpose. The Contractor shall have no authority to enter into any contract binding upon 
ATI, or to create any obligation on behalf of ATI. As an independent Contractor, neither the Contractor nor its 
employees shall be entitled to any insurance, pension, or other benefits customarily afforded to employees of ATI. 
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Under no circumstances shall the Contractor, or its employees, or subcontractors, represent to suppliers, 
consultants or any other parties that it is employed by ATI or serves ATI in any capacity other than as an 
independent Contractor. The Contractor shall clearly inform all suppliers, Contractors and others that it has no 
authority to bind ATI. Nothing contained in this Agreement shall be deemed or construed to create a partnership or 
joint venture, to create the relationship of employee- employer or principal-agent, or to otherwise create any 
liability for ATI whatsoever with respect to the liabilities, obligations or acts of the Contractor, its employees, 
subcontractors, or any other person. 

 
26. Force Majeure 
 
 Neither party shall be deemed to be in default of its obligations hereunder if and so long as it is prevented from 

performing such obligations as a result of events beyond its reasonable control, including without limitation, fire, 
power failures, any act of war, hostile foreign action, nuclear explosion, riot, strikes or failures or refusals to perform 
under subcontracts, civil insurrection, earthquake, hurricane, tornado, or other catastrophic natural event or act of 
God.  Force Majeure events shall not otherwise limit ATI's rights to enforce contracts.  If the condition of force 
majeure lasts more than 90 Days, either party may terminate the Contract by providing to the other party written 
notice to such effect, and neither party shall owe any obligations to the other except as otherwise provided herein 
and except payment by ATI for all amounts due or payable for Services performed until termination date and 
Contractor’s reasonable development, deployment, demobilization costs. 

 
27. Place of performance   
 
 Notwithstanding the provisions of RFP Appendix E Sec. 3.4.9, the Contractor shall be permitted to perform 

remotely from premises located in Canada provided that (a) such remote performance shall not impair the quality 
of its performance or the security of confidential data supplied to the Contractor by ATI, the Member Agencies or 
by agency customers and (b) the HUB itself shall at all times reside in the United States of America. 

 


























